
Memorandum of Understanding 
For Emission Monitoring of In Situ Burns - -~ - i 

Between T he 

United States Environmenta l Protection Agency 

And ~ COpy 
The Unified Are. Command fo r the 

Deepwater Horizon Spill of National Significance. 

I. PURPOSEIPARTIES/OBJECTJVES/GOALS 

TIle purpose of thi s Memorandum of Understanding (MOU) is to establish a collaborative 
relationship between the United States Environmental Prolection Agency (EPA) Office of 
Research and Development. National Risk Management Research Laboratory and the Unified 
Area Command for the Deepwater Horizon Spill ofNutional Significance including the U.S. 
Coast Guard (USCG) components thereof. and SP Exploration & Production Company (S P) for 
particular and finite research activities associated with an oil spill in the Gulf of Mexico. 
Specifically, EPA and the Unified Area Command (UAC) seek to collaborate on the conduct of 
emissions monitoring of and the collection of emissions samples from in situ bums associated 
with remediation of the oil spi ll thal OCCUlTed in the Gulf of Mexico as a result of the explosion 
on the Deepwater Hori zon ofT-shore drilling rig on April 20, 20 I O. 

II is the panics' intent to utilize this MOU 10 facilitate the launch of EPA acriaJ testing equipment 
to monitor emissions/collect emissions samples from in situ bums related to the ongoing 
response to the Deepwater Horizon Spill ofNationul Significance (SONS) through utilization of 
vessels provided by SP. 

II . BACKGROUND 

The EPA is charged by Con!.'l'ess with protecting the Nat ion ' s air, land. and water resources. 
Under the mandate of national environmental laws, the EPA stri ves to fonnulate and implement 
actions leading to a compatible balance between human activities and the ability of natural 
systems to support and nurture life. 

Within the EPA. the Office of Research and Development (ORO), National Ri sk Management 
Research Laboratory (NRMRL), is responsible for investigating technological and managerial 
approaches to reducing the ri sks from various environmental threats to human health and the 
environment. The ORD National Homeland Security Research Center (NHSRC) is responsible 
for researching answers to science questions related to homeland security associated with the 
protection of water and wastewater infrastructure. buildings, and broad outdoor areas . 



The Air Pollution Prevention and Control Divis ion (APpeD) of the NRMRL conducts research 
which assists the EPA's research, regulatory, and enforcement organizations in developing and 
enforcing regulations. The APPCD fulfills its mission by providing the results of research 
studies in the areas of air pollution prevention and control. 

The Decontamination and Consequence Management Division (DeMO) of the NHSRC is 
charged with conducting decontamination and consequence management research with an 
emphasis on rapid and cost-effective cleanup and restoration of buildings and broad outdoor 
areas. DeMO researchers seek to identify and develop opt imallechnoiogies and procedures for 
effective and efficient decontamination whi le maximizing protection of decontamination crews, 
the general public, and the environment. 

In light of the potentially far reaching implications associated with the environmental impact of 
the recen! Gulf of Mexico oil sp iJl , both from the oil and the various strategies being employed to 
contain and dispose of it, the government and the private sector must work logether to assure the 
safety of human health. To that end. USCG, EPA and BP intend to join forces 10 facilitate the 
EPA 's usc of a unique double tethered balloon measurement system which features an aerial, 
balloon-borne instrument developcd by the EPA to monitor/sample emissions from the 
controlled wastc fossil fuel lires (in si tu bums) being used to rcmediate oi l from thc surface of 
water in the Gulf of Mexico. 

Ill . AUTHORITIES 

EPA enters into this MOU pursuant to the authority of Section 3 1 I (b)(9) of the Federal Water 
Pollution Control Act, as amended, 33 U.S.C. § 1321(b)(9). 

The UAC, through the Federal On-Scene Coordinator (FOSC), entcrs into this MOU pursuant to 
the authori ty of Section 311 (c) of the Federal Water Pollution Control Act, as amended, 33 
U.S.C. § 1321(c). 

IV. ROLES AND RESPONSIBILITIES 

EPA and the UAC intend to work together to facilitate monitoring/sampling of emissions 
associated with in situ bums of oi l in the Gulf of Mexico. In furtherance of those activities, 
the parties intend to proceed as follows : 

Under this MOU, EPA ORO intends to: 

I. Provide the services of its contractor, Arcadis, under EPA Contract No. EP-C-09-027, 
WA 1-09. Amendment I, to support the EPA in its monitoring/sampling activities by: 

a. Flying the balloon so that representative emission measurements can be taken; 

b. Handling the logistics of the sampling campaign relative to matters such as purchases 
and personnel support; 
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c. Arranging for travel as determined necessary by the EPA; 

d. Supporting the use of balloon-lofted sampling equipment above minimally controlled 
waste fossil fuel fires; 

c. Ensuring all invo lved contractor personnel have received the necessary training and are 
qualified to wear a respirator at the monitoring/sampling site(s). 

f. Ensuring that appropriate ri sk assessments have been performed and mitigation 
measures are in place to address the identified ri sks. 

g, Preparing an appropriate Health and Safety Plan for the project. 

2. Provide appropriate Agency personnel to accompany the EPA contractor and detennine 
the particular location(s) at which monitoring/sampling activities are to be performed; 

3. Provide appropriate Agency personnel to determine the scientific aspects of the testing 
approach to be utilized by the EPA; 

4. Provide appropriate Agency personnel to intcrpret the data collected, 

5. Provide BP wi th the full and complete raw data set, the EPA reports, including the 
summary and conclusions, at the same time they are submitted for independent peer review. 
At that time, BP can provide comments which will be considered at the same time EPA is 
considering the comments from our independent reviewers . 

Under this MOU, UAC intends to: 

1. Provide appropriate USCG personnel to provide safety and in si tu-burning 
orientation training for EPA personnel , EPA contractor and subcontractor personnel 
prior to commencement of monitoring/swnpling activities. 

2. Coordinate, and facilitate within the current response to the spi ll of national 
significance, Emissions Monitoring efforts with overaJl In-situ Burning and on-water 
response activities such that current response operations are not negatively impacted 
or negatively impaired. 

Under this MOU, BP intends to: 

1. Provide the Agency with use of a vessel(s) (0 transport EPA personnel, EPA contractor 
and subcontractor personnel, EPA Government Furnished Property (GFP), and such other 
equipment and supplies detennined necessary by EPA or the FOSC or his representative, to 
the monitOring/sampling site(s) selected by EPA personnel ; 

2. Cooperate with the Agency's requests during mo ni toring/sampling activi ties to move the 
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vessel as EPA personnel detennines necessary and appropriate; 

3. Cooperate with the Agency's determinations relative to when, and under what condi tions. 
monitoring/sampling activities are conducted, and how many monitoring/sampling locations 
are utilized. 

4. Review and provide comments on Risk Assessmenl{s) and Health and SafelY Plans 
prepared by EPA. 

V. LIMITATIONS 

A. As required by the Antideficicncy Act, 31 U.S.C. 134 1 and 1342. all commitments made 
by USCG and EPA in this MOU arc subject to the avai lability of appropriated funds and each 
party's budget priorities. Nothing in thi s MOL:. in and of itself. obl igates USCG and/or EPA 
to expend appropriations or to enter into any contract , assistance agreement , interagency 
agreement, or incur any other financial obligat ions that would be inconsistent with USCG 
and/or EPA budget priorities. 

B. This MOU is neither a fiscal nor a funds obligating document. Any transaction involving 
reimbursement or contribution of funds between the parties to thi s MOU will be handled in 
accordance with applicable laws, reb'Ulations, and procedures. and subject to separate 
subsidiary agreements that will be effected in writing by authorized representat ives of both 
parties. 

C. BP agrees not to submit a claim for compensation for services rendered to USCG and/or 
EPA in connection with any activities it undertakes in furtherance of this MOU. 
Furthennore, BP acknowledges that this MOU does not exempt BP from USCG, FOSC 
and/or EPA policies governing competition for assistance agreements. 

D. BP agrees that it will indemnify and hold the USCG and EPA hannless from any 
claims of property damage, personal injury. or death arising from or related to any 
conduct or activi ties ofBP employees, agents, contractors, or any other representatives 
BP has dctennined necessary to achieve the objectives of this MOU. regard less of who 
brings those claims. Claims of property damage, personal injury. or death resulting from 
the negligent or wrongful act(s) or omission(s) of USCG and/or EPA employees acting 
within the scope of their employment, conducting activities arising from or related to this 
MOU on the vesse l provided by BP, will be governed by the Federal Tort Claims Act. 28 
U.S.C. §§ 2671-80 

E. Excepl as provided in Ihis Seclion V., paragraphs (A), (B). (C). and (D); and Seclion VII. , 
INTELLECTUAL PROPERTY. thi s MOU is nol legally binding and does nOI creale any 
right or benefit, substantive or procedural, enforceable by law or equity, against SP, the 
USCG, or the EPA, their officers or employees, or any other person. This MOU does not 
direct or app ly to any person outside BP, USCG and the EPA. 

F. The parties agree that the use of a vessc\(s) provided by BP to travel to locations in the 
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Gul f of Mexico dctcnnincd by the EPA for purposes o f launching a monitoring device and 
collect emissions samples does not require a separate Outside User and/or En trance Upon 
Vessel Agreement; 

G. Under Federal ethics rules, the USCG and EPA may not endorse products or services 
provided by private entit ies. Nothing in thi s MOU constitutes nn endorsement by either party 
of the products. services, nnd/or fundraising acti vities of the other. BP agrees to not make 
statements to the public at workshops and meetings, in promotional literature, in news 
releases. product brochures. on its web site. or through any other media that imply the USCG 
and EPA endorse BP or any products or services offered by SP. In addition, BP agrees not to 
make statements that imply that the USCG and EPA support BP's ef/arts to ra ise public or 
pri vate funds. Any statements or promotional materials prepared by BP that describe thi s 
MOU must be approved in advance by the USCG and EPA. However, Lhe USCG, EPA and 
BP reserve the right to make limited factual statements to Lhe public that describe any future 
cooperation between them thai are subsequently implemented and were a result of 
preliminary acti vities under thi s MOU. 

VI . PROPRrETARY INFORMATION 

To carry out the joint activit ies described in this MOU, BP may need to disclose proprietary 
infomlation to the EPA. Proprietary infonnatiol1 is defined as infonnation that an affected 
business claims to he confident ial and is not otherwise availab le to the public. SP agrees to 
clearly identify confidential infonnation disclosed to the EPA in writing: and to clearly 
memorialize in writi ng, within a reasonable time. any confidential infomlation initially 
disclosed orally. The EPA agrees not to disclose, copy. reproduce, or otherwise make 
availab le in any fonn whatsoever to any other person, finn , corporation, partnership. 
assoc iation. or other entity information designated as proprietary or con fidential information 
without the consent of BP, except as such infonnlltion may be subject to disclosure under the 
Freedom of In formation Act (5 U.S.C. § 552), and EPA 's regu lat ions at 40 C.F,R. Part 2, or 
as otherwise authori zed by law. 

Vll. INTELLECTUAL PROPERTY 

For purposes of thi s MOU, Intell ectual Property (l P) may include any infonnation, software, 
method, idea, writing, or know-how. or deri vati ve work or improvement thereof: in tangible 
or intangible fonn, capable of being compensated for or of being protected under law or 
equity. 

The parties agree that any copyrightable subject mauer, including, bu t not limited to, journal 
anicles, training, educational or infonnational material or software, created jointly by the 
panics from the acti viri es conducted under Lhis MOU may be copyrighted by SP. BP hereby 
grants to the government a royalty-free, nonexclusive, irrevocable right to reproduce, 
di stribute, make derivative works, and publish or perform the work(s) publicly, or to 
authorize others to do the same on its behalf. 

In performing their respecti ve Obligations under thi s MOU it is the panies' intent that any 
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right. title, or interest in any LP ora party or of a party's employees, agents, or affi li ates. 
which has not arisen or docs not arise directly from activities perfonned under this MOU 
(Le .. independent IP) will remain with that party. 

With respect to the LP of a party directly arising from acti vities perfonned under thi s MOU 
(i.e .. new IP l, it is the parties' intent that the rights Bnd ownership of any such new IP be 
allocated (so lely or jointly) 0 11 the basis of the affiliation(s) of the creator(s) or developer(s) 
of the new LP . consistent with the terms of any employment. agency. or other contractual 
agreements or relationships of the creator(s) or deveJoper(s). 

The panics agree that any patented inventions created by BP pursuant to the terms of thi s 
MOU will be jointly owned by tile parties regardless of inventorship. unless an alternative 
agreement indicates otherwise. 

It is the panies' understanding that nothing in tbis MOU confers upon a party any immunity, 
implied or otherwise. from suit under any patent or other IP rights. Additionally, a disclosing 
pany may nOl make representations as to the ri ght of the other pany to use the disclosed 
information. Funhennore. any di sclosure under thi s MOU will not be construed as an 
inducement to the other party 10 infringe upon any IP rights of others. 

VIII. POINTS OF CONTACT 

The following individuals arc the designated points of contact for this MOU: 

Samuel Coleman, Director 
Superfund Division 
Region 6 
United States Envi ronmental Protection Agency 
1445 Ross Ave 
Dallas, TX 75202 
Telephone: 214.665 .670 I 
Email : co leman.sam@epa.gov 

Wyman W. Briggs 
United States Coast Guard 
Strategic Planning Siaff-
Deepwater Hori zon Response Unified Area Command 
1250 Poydras 
New Orleans, La 
Telephone: (504) 335-0929 
Email : Wyman.W.Briggs@uscg.mil 
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Peter Carragher 
Vice President 
Deepwater Horizon Response Unified Area Command 
1250 Poydras 
New Orleans, La 
Telephone: (281) 450·0446 
peter.carragher2@bp.com 

IX. COMMENCEMENT, MODIFICATION, DURATION, TERMINATION, 
NOTICE 

This MOU is effective upon the date of the last signature of the parties in Section X of this 
MOU, and, unless otherwise tenninatcd earlier, it is the parties' intent for it to remain in 
effect until the one year anniversary of that date. However, on or before the one year 
anniversary, the Icnn of this MOU may be subsequently extended in time or renewed as 
mutually agreed to by the parties in a signed writing. 

The parties do not intend for the potential expiration or earli er tennination of this MOU to act 
to tenninatc the provisions set forth in any subsidiary agreements, unless a particular 
subsidiary agreement states otherwise. It is also the parties' intent that any modification, 
extension, or renewal of this MOU has no effect on the lenns or conditions of any other 
agrecment that has been or may be independently executed by the parties, unless a specific, 
corresponding agreement states otherwise. 

This MOU may be amended at any time. as mutually agn:ed to in a signed writing executed 
by the parties. Furthennore, either party may tenni nate its pnrticipution in this MOU at any 
time, without cause. by providing written notice of tennination in care of the other pa.rtis 
identified POC(s) in Section VIII. , at least thirty (30) days prior to the desired tennination 
date. 

It is the parties' intent that all notices, requests, demands, and other communications given in 
conjunction with activi ties under thi s MOU be provided in writing. In addition, it is the 
parties' intent that any notice, request, demand, and other communication be deemed to have 
been given ifil is delivered personally, or by a reputable overnight courier service, or by 
facsimile transmission or electronic mail with eonfinnation of receipt (followed by courier 
delivery of the same infonnation) to the party to which the same is so given or made. It is 
also the parties' intent that any notice, request, demand, or other communication be deemed 
10 have been given as of the date it was delivered or electronically transmitted or five (5) 
days after it was mailed to the attention and address of the other party's contact person(s) 
identified in Section VIII. 
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X. APPROVAL 

REOF, the parties hereto caused this MOU to be executed and delivered 
epresentatives effective as of the last dale sel forth in Section X. 

Samuel Coleman, Director 
Superfund Division 
Region 6 
United States Environmental Protection Agency 

Rear Admiral , United States Co 
Federal On-Scene Coordinator 
BPlDeepwater Horizon Oil Spi ll 

~~ 

ofte I 

Date 
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